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*qffiqr Sqrc, qrgtr 1wfi-q, <rw+te arcr vrft<7

Passed by Shri Akhilesh Kumar,Commissioner (Appeals),Rajkot.

i{qr qr5fi/ TiTfi 3{rg-fi/ scrffi/ rirq-6 3nT6, }ffiq }cra {.,+;/ +{16rlT11 rrj+{F,r,

rre-dr. / qrtr{tr. / rri}irrrqr rI'I 3q''ift? qrt gr artet i gtrra, 7

Arising out of above mentioned OIO issued by Additional /Joint/ Deputy/Assistant Commissiooe., Central

Excis€/ST / GST. Rajkot / Jamnagar / Gandhidham i

qffi&cffi fl arq *i q- r /Name&Address of theAppcllant&Respondent :-

M/s ulllennluo vttrfled Tlles Pvt. Ltd,, S. l{o. 95/lP/l/2/3, Opp. 66KvA sub st!tlo!, Bhadiyrd
Uo.bl-353642Gujtst.

ss 3ll?gll3{ftfl t qft-fr itt qft ffiR-d TEt t TrrTfr Trffi / srfts..t,r S Tcer sfr{ zr{r {r qrfl ,/

Any peison riggrieved by this Order-in-Appeal m'ay file an appeal to the appropriate authority in the followmg

ftqr crq .++q r;qrz sr-{ tl.i r+r+r cffiq =rrqrfurr'{ + fi *ft.idq rqrz sFs irfuF-{q , 1944 fr um sse s jii.ir
G ft+ {fuftqr, 1994 fr "Im 86 6 3rr,l-i ffifu*a qr6 ft 7r affi } 17

Appeal to Customs. Excrs€ & Service Tax Appellale Tribunal under Sectron 358 ofCEA, 1944 / Under Secuon
86'of the Finance Act, 1994 an appeal hes to:-

Trft{rsr rdsit t qFAre-qS grqt ffm clq, A*q rFrrn ,16 \r{ +{rqr. 3Tffi{ ;qrqfirfirtr fi E}q ft5, +e 6f{ n 2,
un. +" 5+r, ri frd, qir ff ?Tff qlftr, r/

The special bench of Customs, Excise & Seruce Tax Appeuate Tnbunal of Wesl Block No. 2, R.K. Puram, New
Dethi'in all matters relating to classilication and valuatr-on.

rciiln qH" lrt i ftnq mr 3{ffi h r.rr<r dts qS ir++ +qtcrq-+frq FIt< eIE[ rET q{rfl 3r.ffiq -{r{rFrf',Ir
1ltiz1ff vfui Ei#+ {tM,,E&q a-r rfrr$ r+a 3rqnl n-rc-{rtre- tz.; , t+r + Trdl qrfin r/

To *re West recional bench of Customs. Excise & Servrce Tax AoDellate Tribunal ICESTAI al. 2"d Floor,
Bhauma.li Bha\iian, Asarwa Ahmedabad-38oo16in case of appealS other than as nientioned in paJa- lla)
above

3Tffiq qrqrD{,r'rr } ttqel 3ffi-{
,ri ccr EA-3 * qn vfui it qi 6{i

qrft {,r+ ff Trffr{ /

Date of issue:

s

(i)

(A)

(n)

(iil)

t/

(B)

The aoDeal to the AoDellate Tribunal shall be ,iled Lr) ouadruohcale rn form EA-3 / as Dres.ribed unde, Rule
6 of Cdntral Excrse'lADoeall Rules. 2001 and shall be acco'mDanred aqarnsl one whith al leasr should be
accomDanred bv i' f6e of' Rs. I.000/- Rs.50O0/ . trs.10.000/ where arnounr o[
durvdimand / mteiest / Denaltv / refund is LlDro 5 La( . 5 Lac to 50 Lac and above 50 Lac resDecuvelv in lhe
torrir of trosded bank'drafi iri'favour of AsSt. Reprsrer of branch of anv nomlnated pubhc seitor bar'k of the
olace where Lhe ben(h ofanv nomrnated oubhc"sector bank of *le Dla'ce where the bench ottlle Tribunal is
Sltuared. Apphcation made fot granl of stai shall be accompanred by'a fee of Rs. 500/-.

gffic qmrfirrrq + qqn ,r{lq. G-r ,{F}tfic.l994ft "rrq 
gertr + ffiiia iqrrr Ftr{fi{r. t994. fl fi{q 9( l) fl Tra

Firiftd s'r-{ s r -sC qr yft,ii i fr ar qqifr mi 
=qt 

qr.r ftq ?sit E-,a x.ln ff.rfi ar. :ffi cfr fla q ry{ + rr{E
; rr+ vB yfiFra ffT qGqt CF :-rd t tq q qrc rr{ rE * qrq, rn r<rrr-fr rtr-,a.l4i qftr Cr rlr.{r rr'r {EiF. .rtr 5
TFi qr T{i {J{,s,qrq -jrrr fl 50 {ir{ p fi ?r,r{r 5-0 ;rrs Errr, s !rtr)-+ ? 1l T.cT -1,000/- i:.rr, 5,Q00/. -.T4 3',r"-I
to OOO/- -Iii 4J B'if{ nqr erq +l cH ryq T'r lt"rl]-l erFr Tr drr:rFr qqltI4 3r.tFlrq .-cr{ftff,7''l fi efirfl { q7.r{T
ffi q rrc c rrqr ltr qr+ii_r+ etr 4 l_d zm nrr nrrrfi a_{: EI,E zrfl r+.qr ar+r qn?r. r q+t"tl rre fl rr,ITr,t T{. TI Tq
glrgr^t ilfl flB" Tir fi'if}l rffiq qr+rFk 

"r 
ff ,n'rr Err l'r ElrrE 3nrrr 14 ert ;B flr rni?i..rx t dv sobl- r.rr rr

Fnllt -n elq Trn FEiT fFn t/

The aDDeal under sub section lll of Secron 86 of the Fmance Act. 1994. to Lhe ADDellate Tnbunal Shall be
filed rh'ouadruDlicate in Form S.T.5 as orescribed under Rule 9ll) oflhe Servrce ].ai Rules. 1994. and Shall
be accorirDanlea bv a coDv of tl..e order aDDealed aeainst tone of ihich shall be cenrfied coovt and should be
accomoarired bv a-fees dl" Rs. 1000/ whire Lhe aiirount of service tax & lnterest demarldid'& oenaltv leqed
of Rs.5 L€.ldsbr less. Rs.5000/ where the amount of service tax & interest dema-nded & Dehaltv levied ls
more $an five lalhs but not exceedns Rs. FiJtv Lakhs. Rs.10.000/ where *le arnount of servi(e lax &
interest demanded & Denaltv levied ls i'lore thari fiftv La.kis rubees. rn the form of crossed bank dra-fl in
favour of the Assistanf Reeislrar of the bench of nomfrated Publia Seator Bark of $e Dlace where rhe bench
ofTnbunal is srtuated. / fpplicauon made for grant of stay shall be accompanrcd by a fee of Rs.500/ .
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ft-. ,rFlFft'q, t sscfr .rr.r Bo {:r rq-.rr.r,} (z),4 tzAt i 'r-r{-{ r-+ fr rfi r*rq. i?r+r 1Mr 1994. h ftqc 9rz) lii
c(zA) + Tin fttrlftl crd S.T. -7 i ff ir qi r *j;jr+ r"q ++. i*q r-rre rrq'rrq{r 3rTd (3r'fl-ql. +*q r"rr< rr*'anr
'Tlft1 ?rI ff sftqi iTE a:' Cr+it i nr cfi sqifirr a-fr qrBrr) ,r. 3{rq.-r rra q-dr{6 qr{f.- 3irFr lciTi, ;dlq ldiq /
t+r+-., +I 3{trrq ErrrrfiJ-r.'',r'# 3rid"'i d FA 6r Frrr e+ qri hq ff'gfr $ flq t d"rq"6rfi +,ft r /"
The appeal under sub sectron (2) aid {2A) of the section 86 the Finarce Act 1994, sha.U be filed in For ST.7 as
prescribed under Rule 9 {21 &912A) of the Servrce Tax Rules, 1994 and shall be accomDanred bv a coov of order
bf Commrssioner Central Excise or Commissroner, Centra.l Excise (ADDealsl (one of \i,hich sh;.[ be'ri certified
copy) and copv of dre order passed by t}re Commrssronerauthonzin_g_tre Assistant Commissioner or Deputy
Cririrmissioneiof Central Excise/ Service TaJ( lo file the appeal beforeihe Appellate Tnbunal.

4tfl crq. 'ri*a r-'rrz lra rr{ +dr*:, ,,fi+q erFlT.'lr r+l + yh 3rffi } qrrir n l*q rtqE qrq 3rfuft{q 1944 ff qrq
35..cit ffi, n fi Hrq iTFrE-{q, 1994 frrrrr 83 + x-{,t{ +drr $ qrq I rtt a, ga nr?r'* rff rrtrrq yrft-r.'r i
3rfF 6+ {ry Tqr-. {a/,r{r q {i,r I lo qrrr (ro0/0) TE cilT r'* glar @r ?,.ur Icl"]. T{ i.{r Tcl"r ffi1, +r
{.r{r{ Ftqr 7Trr, 

"eFt 
tii :q tlT/T { rflFT rqr Fi TIq qFn irfidl Zq rftel ?q lFr1.g 6ln.l q 3fio.$ i BTI

#q raE r,fq. rl'i +{6. } lr +r "qrr hn rm t=" i fts fifi-q }
Ii) Urq 11 ?l T q:rrd -frq
tut EFFrC TrrT;FI tT rI3rrEt TTIyr

irrit ffiarrffir*E-cqo*3iTt{tq-rq
- aqi E Fq trrrr + cr{.rr{ mE fq. 2) 3rfuftq! 2014 + ryrfr + q?i hfr 3rffiq crffi * q{ti E-Er,-nfr{
qrrri 3r.fi r.{ 3r.fr.r {:T qr{ i-fr Z.mtl

For an appeal to be I- ed beford the CESTAT, under Sectron 35F of the Central Excise Act, 1944 which rs also
made applicable to Servlce Tax under Sectron 83 of the Flnance Act. 1994. an aDDeal asainsl this order shall Iie
before Or'e Tribunal on Davrnent of 10o/o of the dutv demarded where duw or duti eJld i'enalw are in disoute. or
penally, where penalty'alone is in dispute, proviaed the amount of preldeposit"payatile woild be subject tb a
ceiline of Rs. l0 Crores.- Under Cendal Exclse and Seruce Tax. "Dutv Demanded" shall include :

(r) amount determmed under Sectiori l1 D;
hll alnounl oferroneous Cenvat Credil taken;
(rii) arnount payable under Rule 6 of the Cenvat Credit Rules

Drovlded further that the orovrsrons of thls Sectron shall not aDDlv to the stav aDDlication and aDDeals
pendrnd before any appellate auth'ontv prior to the commen(ement of thi Frnance (No:2) Att, 20l4
qrcc rr+n +}tr{tsur artrr ,

Revtlto{EpDltcattqtd to^GqyqrEEeot af-lSdla:Tq ?erf iiffi{r ffiFr{ qrq+ n.;}Aq rflE srq xfuF-{c.1994 ff urrr 3SEE * yqqc.t{6 B 3i4tmr{ qfq,
qrrr cIEr', "f{8!T'rr 3rF.{ tE€,ft{ iamq, 'rrdq eTrrr: +* rift{,'f,rr{ 4q q-fi, Erz qFt, Tt Fft- I I oOO I , + i+qr
,T;lT ?TreT'r /
A rer,rsioh 'apphcatron hes to *re Under Secretary, to the Govemment of Indla, Revlslon ADDlication Unit,
Mmlstrv of t'if1arce. DeDartment of Revenue. 4th !1oor. Jeeval DeeD Buildins. Parhament Stiett. New Dethr-
I 1000 f, _unqeJ Sectio!-3-s EE_of the CEA 1944 in respeci of rhe follo\rAng case. Ebvemed by first pr6viso to sub-
section (11 of Section 358 ibid:

qP qra a Fr4t rrqn t qrqa i. rr rr.qn F.6 qrq rt ftift trrqn i tigrr ry t qrrrrr * ztrn qr R4 
't-q 

rrrrd qr ft.
ffifr6y-srtlziirrq-irrrlz.'rrrtrfi;Eir.F,flE+riEFrfiiqrri=rr,rtqrr+q+6.Erlflq<,8*rrrertqtR;4t
FCT' rrZ { qTnI ;F Tf,qr{ ;F qTFl qr/
ln (ase of any lo'ss of Roods. where the loss occurs in uansit from a factory to a warehouse or to another factory
or from one 

-waiehouse to another during rhe course of processing of t}ra goods in a warehouse or in storagb
whether in a factory or in a wa.rehouse

{rr{ 6 qr*r B'{ Tg fl a.r1it ffi4F.F c^n* EHIT i y5s 6i cra qr rr1116 }*q r;rrn Tq + g-. G}.) + rrrr+ },
qr qr-d fi irIF. r6qr rTg qT s 6l Ffir4 fi mn er /
In case of rebate ofautv of excise on soods exDoned to snv countrv or territorv outside lndia of on excisable
material used in the mahufacture of thF goods \i,hich are exdorted to-any countrv or temtory outside India.

qE rqre gtq a qr+r< Frl E-rr qrrr i arr-r. a'rrq qr qzrr rr qrq ffii Err rrqr tr I
In case oTgoods-exporled outsldelndia expon lo NEpal or Bhutan, without pa'yment ofdury.

qffq-d rfirz 6 r-{raq {ra r rFrfir{ + r{r' ir eqa irire rq qfi-rfrq'c rrE rq+ RiqE rrEur+ + a-*a qrq 
'rs 

i +. G 3{A9r
fr 3rqd (qtrr4 + 7r'r Fr 3TBft{c (i. 2i. 1996 ff "rrq 109 + ,r.r Frl ff 'rt Trts fl.c-{r qrffi& q' qr Err t crF-d BrI
rrtri7
Cr'edit of anv duw a.llowed to be utllized towards Dayment of excise dutv on final Droducls under the Drovisions
of this Act o'r the"Rule$ madl-thqre under such oider is psssed bv t}|eCommisslbner (Appeals) on oi sier. the
date appointed under Sec. 109 of the Finance {No.2) Act,'1998. -

IFra in+.{frasfu'!q{qI r E -8j, rh +-++q3'alzT,tq (3rt M,20Ol,$trqlg} r(ltd EfrqE t, E{
3 ?sr T qslqq f 3qTl{ 3l;FtiT +l tr]?I arr*lr I 

.31r,ttr xFrlir + qTri q;r 3{p:{r q 3TqFT 3{re{r +l sl cl qr ryq fil Trfi sTtBqt qlq
ftHq rq" cfq 3rfuft{q. 1944 ff rri 35-EE + rfi ftutF-< ,fs fr :rErcfr } qnq * +tr qr rn-6 ff cA dqn H qrff
qT1-irrrr /
The above aoDhcauon shall be made rn duDhcate rn Form No. EA-8 as soeclfied under Rule. 9 of Central Excise
{ADDealsl Riles. 20Ol wruin 3 months liom the date on which the drder sousht lo be aDDea.led aeabst is
ioinmunicated and shall be accomoanied bv two coDies each ot the OIO and Orde'r-ln.ADoeal. lt should a.lso be
accompanied bv a copv of TR-6 Cha.ll?n evidenclnB payment of prescribed fee as prescriEed under Secr-ion 35-
EE of CEA. 1944. und6r Maior Head of Account. - '
q;ml{t4 !firrfi s qT4 r;lqr{I'Td r;Itlrlra {rq ?6lr?Errn lF'I Tr;lI ?rrdr I

dzl -lr.rr rp a.r -'ra qr rqi rq r.r i -d zool- \'r+rr fjlr Trn}lrrqP {{n ?.ciq rrd {I"{ Fq} iqrfl* A Fqi
1000 / 6I q'rf,r{ Ff,qr qrrlr
The revrsioit aDDlicauon' shall be accomDalred bv a fee of Rs. 200/- where the amount involved in RuDees One
Lac or less aJld Rs. 1000/ where the arhount ln,iolved is more thah Rupees One t-ac. '
qfi gq-3re,r t 6t T{ xr;tir.artcT},r t n-r+{ q"r wit* frq q-< rr qrrfli. Tqtfi dr + fr{T qr+r.sfir rq q + *t qq
{t fr ftqr 16 tr t E-qi ;t ftq qrnm 3{ffiq rqrfu6ftr.6l q{ ir+{ qI itfft r{6rr + (r5 qr+{{ ft'{r rr{r * i I in
case.if the order covers variousnumbers of order- in Oriqina.l: fee for each O.l.O. should be Daid in the alorebaid
manirer. not withstandinp Ole fact t}lat the one aDDeallo Oie ADDellant Tribun€l or the orle aDDlication to the
Ce4tral Covt. As t}le casF may be. is nlled lo avo'iA scriptoria ri'drk if excising Rs. I lakh feebT Rs. 100/- for

wr+1@-a ar+-r+a gp xFlF-rq, tczs, t rtTft-l t 3i-{qr {fi 3{i.er rft+ rqrrrq 3{A{ ff cft 'rr Rrjitr e.so rqi al qrqrdq
?rqi tal,tsc qrn Bf{r fiftsrrr /
One coDv of aDDlication or O.l.O. as the case mav be. and rhe order of the adiudicatine authoritv shall bear a
coun fdd slahp'of Rs.6.50 as prescnbed under Sctedule I in terms of the Court Fee ActJ975, as "amended.

{1n11:;n, FA-T:=qE fl= ryi +{rrr ffi <rarfu-f.lr lard Fft; lM. tru, q <ffn g< ra daftra rrmii air
qTSIFFT i6.fiT qr4 r{TqT 61 3{T' fi s,qFI 3{F6TtFT ITfilIT 

'Tfl 
EI /

Atteqtion is also iDvited !o the. rules ceveriqE tlese q!1d other related matters contained in t}r€ Customs, Excise
and Service Appellate Tribunal (Procedure) Rules, 1982.

rg erffia yrBr+fl O 3{tf," flfuq +,,.} t i-dft-( erq6, BrE-( 3lrr a-+{ilc flsuri} } RC, qffi fu{Fft{ +{nrt.

For the elaBorate, detajled and latest provlsions relatrng to fihnR of appea.l lo the higher appellate authority, l}re
appellant may refer to the Deparlmenlal website wr,vw.c"bec.gov.in

(F)



Appeat No: VZl 97 -100 / RAJ / 7021

The below mentioned appeals have been filed by the Appellants

{hereinafier referred to as 'Appellant No. 1 to Appellant No.4', as detailed in

Table below) against Order-in-Original No. 20lDl2O2O-21 dated

O9.O3.2O2I (hereinafier referred fo as 'impugned order) passed by the

Assistant Commissioner, Central GST Division, Morbi-I, Rajkot

(hereinafier refered to as'adjudicating authorityJ :-

2. The facts of the case, in brief, are that Appellant No. 1 was engaged

in manufacture of Ceramic Floor & Wall Tites falling under Chapter Sub

Heading No. 69071010 of the Central Excise Tariff Act, 1985 and was

holding central Excise Registration No. AAGCM9961REM0O1. Intelligence

gathered by the officers of Directorate General of Central Excise

Intelligence, Zonal lJnit, Ahmedabad (DGCEI), during course of an

investigation in a case against a tile manufacturer viz. M/s. specific

Ceramic Ltd, Karoli; Gandhinagar, indicated existence of some suspicious

bank accounts. on gathering further information about these accounts

and their analysis, it was observed that these accounts pertained to

and cash tralsactions of several Crores

i Attpsted

19""
q.
N. C. Gajartya

Erfrq6
Slpsintendenl

Appeal No.

1 v2 I roo IRAJ /2o2r Appellant
No. 1

M/s Millennium Vitrified Tiles Pvt.
Ltd.,
S. No.95/tPl1l2l3, opp..66 KVA
Sub Station, Old Rafaleshwar
Road, Bhadiyad, Morbi -363642

2 v2lee |RAJ /2o2r Appellant
No.2

Shri Manshuk P. Koradiya
M/s Millennium Vitrifled Tiles Pvt.

Ltd.,
S. No. 95/ tPlrl2l3, opp. 66 KVA
Sub Station, Old Rafaleshwar
Road, Bhadiyad, Morbi -363642

J v2l98lRAJ l2o2t Appellant
No.3

4 v2le7 |RAJ l2O2r Appellant
No.4

Shri Dineshbhai M. Patei
M/s Millennium Vitrifred Tiles Pvt.

Ltd.,
s. No. 95/1Pl1 l2 I 3, opp. 66 KVA

Sub Station, Old Rafaleshwar
Road, Bhadiyad, Morbi -363642

J3.\
(.'g/ :{
\irJ

rj_:LL:\
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+
ffs" (Cash Handlers)
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:: ORDER-IN-APPEAL::

Shri Raj esh R. Koradiya,
M/s Millennium Vitrified Tiles Pvt.

Ltd.,
S. No. 9sl1Pl 11213, opp.66 KVA
Sub Station, Old Rafaleshwar
Road, Bhadiyad, Morbi -363642

s1.

No.
Narne &gddress qf the Appellant



AppeaL No: V2 / 97- 1 00/ RAJ / 2021

had been made through these accounts apparently on behalf of various

tile manufacturers. Accordingly, simultaneous searches were carried at

the Shroffs premises and some of the connected people subsequently.

During the searches and the investigations conducted thereafter, it was

revealed that most of the cash deposits in these bank accounts of 'Shroffs'

were pertaining to the clandestine removal of finished goods by the tile

manufacturers situated at Morbi. These shroffs used to deliver the amount

received to some brokers who would finally hand over these amounts to

their client manufacturers, after deducting their commission.

2.1 An in-depth common investigation was conducted against the

manufacturers involved in clandestine removal of tiles, on the basis of

analysis of these documents viz. diaries, registers recovered from

Shroff s/broker's premises. Investigation carried out revealed the amount

and date ofcash deposits, station from where such amounts were received

ald details of benefrciar5r manufacturers, to whom such cash were handed

over by brokers/middlemen. As a result of common investigation, names

of 186 such tiles manufacturers were identified. Appellant No. 1 is one of

such manufacturers, who had received cash as sale consideration against

clandestine clearances of tiles through the bank accounts ofthe Shroffs.

2.2 Based on outcome of common investigation carried out, the

quantification of Ceramic Tiles illicitly manufactured and clandestinely

cleared by Appellant No. 1 to various buyers has been done taking into

account the sale consideration ol Rs.2,42,96,O621 - received illicitly in

cash in the bank account of M/s K N Brothers, Shroff, and was thereafter

withdrawn in cash and routed through the middlemen/brokers to be

handed over to the various authorised representative of Appellant No. 1

during the period lrom 19.O2.2OI5 to 19.12.2015 involving total Central

Excise duty amounting to Rs.30,36,533/- .

3. Show Cause Notice No. DccIIAZU lcroup-A/36-189 /2OI7-2O

dated 27 .12.20 19 was issued to Appellant No. 1 calling them to show

cause as to why Centra,l Excise duty amounting to Rs.30,36,533/- should

not be demanded and recovered from them under proviso to Section

11A(4) of tlre erstwhile Central Excise Act, 7944 (hereinofier referred to a_s

"Act") alongwith interest under Section 1IAA of the Act and also proposing

impo.sition of penalty under Section l1AC of the Act and fine in lieu of

conliscation under Section 34 of the Act. The Show Cause Notice also

d imposition of penalty upon Appellant No. 2 to Appellant No. 4
r' 'r r'r ' efqa/AtteSted pase4ot|ld.F

b
7.

Lu-
F.

N .-C. Galar;y,g
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t)

artiqc;
Superlntsncienl
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Appeal No: Y2/ 97 -100 / pAJ / 2OZ1

under Rule 26(1) of the Central Excise Rules, 2OO2 (hereinafier refered. to
as "Rules").

b

3'1 The above said show cause Notice was adjudicated vide the
impugned order wherein the demand of Central Excise duty amounting to
Rs.3O,36,533/- was confirmed under Section 11A(4) along with interest
under Section I 1AA of the Act. The impugned order imposed penalty of
Rs.3O,36,533/- under Section l lAC of the Act upon Appellant No. 1 with
option of reduced penalty as envisaged under provisions of Section 1lAC
of the Act. The impugned order also imposed penalty of Rs. 2,0O,000/_

each upon Appeltant No. 2 to Appellant No. 4 under Rule 26(1) of the

Rules.

4. Being aggrieved with the impugned order, Appellant Nos. 1 to 4 have

preferred appeals on various grounds, inter alia, as below :-

A ellant No. 1:-

u, That the Adjudicating authority has erred in confirming the

demand of Rs. 3O,36,533/- on the ground as mentioned in the

order and also ignoring the facts and circumstances of the case.

The denial of a cross examination of the witnesses as per the

settled law is breach of natural justice and hence the order under

consideration is not liable to be sustained.

That the Adjudicating authority has erred in confirming the

demand on the basis of the documentar5r evidences impounded

from third party and ignoring ttre fact that the investigating

authority had not found any discrepancies from the documents

submitted by the applicant. In any case it is well settled law that

no proceedings can be confirmed on the basis of the documents

impounded from third party.

That the Adjudicating authority has erred in confirming the

demand without allowing us cross examination of the witnesses.

In absence of the cross examination the statement of third party

cannot be relied upon by the department and hence the show

cause notice conlirmed is not proper and justified and was iiable

to be set aside.

That the Adjudicating authority has erred in conlirming the

demand ignoring the settled law that the allegation of clandestine

removal cannot be sustained unless the criteria laid down by the

(ii)

(iii)

ty arp satisfied. The adjudicating
EeIIFkT/Attested
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authority has ignored the principal of law and hence the order

under consideration is liable to be set aside.

The learned Deputy Commissioner of Central Excise has erred in

coniirming the demand on the basis of presumption and

assumptions in as much as the investigating authority has not

found any incrimilating documents from the possession or has

not recorded any statement confirming the allegation contained

in the SCN and hence the order under consideration is bad in

law and is liable to be set aside.

The learned Deputy Commissioner of Central Excise has also

erred in imposing the penalty of Rs. 30,36,5331- l- on the ground

as mentioned in the order and also on the ground mentioned

here in above. The ground raised for setting aside the demand

may be treated as part of the ground for setting aside the

penalty.

That the Adjudicating authority has also erred in the confirming

interest on the ground as mentioned in the order and also on the

ground mentioned here in above. The ground raised for setting

aside the demand may be treated as part of the ground for

setLing aside the in terest.

A ellants No. 2 lo 4:-

(i) That the learned Deputy Commissioner of Central Excise

has erred in imposing penalty of Rs. 2,00,000/- under the

Provision of Rule 26 of Central Excise Rules on the

grounds mentioned in the order.

(i0 That the learned Deputy Commissioner of Central Excise

has erred in imposing penalty without considering our

request for cross examination of the witness and without

considering the fact that the department has not produced

any evidence to prove that the applicant has dealt with the

goods in the manner as required under the provision of

Rule 26 of Centrai Excise Rules.

(iii) That the learned Deputy Commissioner of Central Excise

has erred in imposing penalty ignoring the fact that

without quantification of duty demand evaded in terms of

the provisions of Rule 26 of Central Excise Rules no

penalty can be imposed and therefore the penalty imposed

/Attested
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is illegal and irregular and hence the amount of penalty

imposed is liable to be set aside.

4. Personal Hearing in the matter was scheduled on 28.01.2O22. Sinrr

Paresh Sheth, Advocate, appeared on behalf of Appellant Nos. 1 to 4. He

reiterated the submissions made in appeal memorandum in respect of all

the appeals as well as additional written submissions dated 24.01.2022.

In the said additional written submission tJley again reiterated that the

denial of cross examination of the witnesses is not legal or proper. They

relied upon the decisions of various appellate form.

5. I have carefully gone through the facts of the case, the impugned

order, the appeal memoranda and written as well as oral submissions

made by the Appellants. The issue to be decided is whether the impugned

order, in the facts of this case, confrrming demand on Appellant No. 1 and

imposing penalty on Appellant Nos. 1 to 4 is correct, legal and proper or

not.

6. On perusal of records, I find that an offence case v/as booked by the

officers of Directorate. General of Central Excise Intelligence, Ahmedabad

against Appellant No. 1 for clandestine removal of goods. Simultaneous

searches carried out at the premises of Shroff / Brokers / Middlemen

situated in Rajkot and Morbi resulted in recovery of various incriminating

documents indicating huge amount of cash transactions. On the basis of

investigation carried out by the DGCEI, it was alleged that various Tile

manufacturers of Morbi were induiged in malpractices in connivance with

Shroffs / Brokers and ttrereby engaged in large scale evasion of Central

Excise duty. During investigation, it was revealed by the investigating

officers that the Tile manufacturers sold goods without payment of duty

and collected sale proceeds from their buyers in cash through said

Shroff/Brokers/ middlemen. As per the modus operandi unearthed by the

DGCEI, the Tile. manufacturers passed on tl.e bank account details of the

Shroffs to their buyers with instructions to deposit the cash in respect of

the goods sold to them without bills into these accounts. After depositing

the cash, the buyers used to inform the Tile manufacturers, who in turn

would inform the Brokers or directly to the shroffs. Details of such cash

deposit along with the copies of pay-in-slips were communicated to the

Tile manufacturers by the customers. The shroffs on confirming the

receipt of the cash in their bank accounts, passed on the cash to the

eir commission from it. The Brokers further

Irenfr{/Attested
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handed over ttre cash to tJle Tile manufacturers after deducting their

commission. This way the sale proceeds was allegedly routed through

Shroffs/ Brokers/ middlemen.

7. I find from the case records that the DGCEI had covered 4 Shroffs

and 4 brokers/middlemen during investigation, which revealed that 186

manufacturers were routing saie proceeds of illicit transactions from the

said Shroffs/Brokers/Middlemen. I find that the DGCEI has, inter alia,

relied upon evidences collected from the premises of Shri K.N. Brothers,

Rajkgt, Shroff, Shri Shaileshbhai Odhavajibhai Marvaniya of M/s.

Sarvodaya Shroff, Morbi, and documents submitted during the recording

of statement of Shri Sandipbhai Bachubhai Sanariya, Accountant-Cum-

Cashier of M/s. Sarvodaya Shroff, Morbi, Broker, to allege clandestine

removal of goods by the Appeilants herein. It is settled position of law that

in the case involving clandestine removal of goods, initial burden of proof

is on the Department to prove the charges. Hence, it would be pertinent to

examine the said evidences gathered by the DGCEI and relied upon by the

adjudicating authorit5r in the impugned order to confirm the demand of

Central Excise duty.

7.1. I find that during search carried out at the oflice premises of M/s

K.N. Brothers, Rajkot, Shroff, on 22.I2.2OI5, certain private records were

seized. The said private records contained bank statements of various

banli accounts operated by M/s K.N. Brothers, sample of which is

reproduced in the Show Cause Notice. I find that the said bank

statements contained details like particulars, deposit amount, initiating

branch code etc. Further, it was mentioned in handwritten form the name

of cit5r from where the amount was deposited and code name of concerned

middlemen/Broker to whom they had handed over the said cash amount.

7.2, I have gone through the Statement of Shri Lalit Ashumal Gangwani,

Owner of M/s K.N. Brothers, Rajkot, recorded on 23.72.2015 under

Section 14 of the Act. In the said statement, Shri Latit Ashumal Gangwani,

inter alia, deposed that,
.Q.5 Please giue details obout gour utork in M/ s Ambaji
Enterprise, Rajkot and M/ s K.N. Brothers, Rajkot.

4.5. ... ... We haue opened tlrc aboue mentioned 9 bank
accounts and giue the details of these accounts to the Middlemen
located in Morbi. These middle men are uorking on behalf of TiIe
Manufacturers located in Morbi. These Middlemen then giues our
Bank detoils to the Tiles Manufacturers of Morbi tuho in tum

Ednfra/Atte 5r-LJ
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further passes tlrcse detoils to th-eir Tiles dealers located all ouer
India. The Tiles dealers then deposit ca,sh in t?ese accounts as
per tle instnictioh of thE'Ceialnic nld:{fufdfiilfacturers ulho in turn
infonn the Middlemen. The Middlemen th.en inform us obout the
cash deposited and the name of the citg from uhere tLe amount
hrrs been deposited. We check all our bank accounts through
online banking sgstem on the computer installed in our offi.ce and
take out the pintout of the cash amount deposited during the
entire dag in all the accounts and mark the details on the
printouts. On the same dag, latest bg 15:30 hours, ue do RTGS
to either M/s Siddhanath AgencA and or to M/s Radhegshgam
Enterprises in Sakar Complex, Soni Bazar, Rajkot. In lieu of the
RTGS, M/s Siddhanoth Agencg and or to M/s Radhegshgam
Agencg giues the ca,sh amount. The said cash is then distributed
to concent Middlemen.

Q.6: Please giue details of persons tuho had deposited the

amount in gour firms.

A.6. We are not aware of anA persons uho had deposited the
co,sh amount in our bank accounts, the ceramic .Tile

Manufacturers direct th.e said parties to deposit the amount in
cash in these accounts. As alreadg stated aboue, we had giuen
our bank accounts. details to the middle man uho had in turn
giuen these numbers to tte Tile Manufacturers"

7 .3 I find that search was also carried out at the residential

premises of Shri Shaileshbhai Odhavajibhai Marvaniya of M/s.

Sarvodaya Shroff, Morbi, a broker/middlemen on 37.12.2015 and

certain private records were seized. As reproduced in the Show Cause

Notice, the said private records contained details like name of bank, cash

amount, place from where the amount was deposited in bank, name of the

person / authorized representative who collected the cash from him, date

on which cash was handed over and name of tJle beneiiciary of Tiles

manufacturer of Morbi.

7.4 I have gone through the Statement of Shri Sandipbhai Bachubhar

Sanariya, Accountant-Cum-Cashier of M/s. Sarvodaya Shroff, Morbi,

recorded on 24.12.2015 under Section 14 of the Act. In the said

statement, Shri Sandipbhai Bachubhai Sanariya, inter alia, deposed that,

"Q.2 Please state about business or service activities and working pattern o-f

your firm, Ws. Sarvodaya Shrofl

A.2 I am working at qn Account-Cum Cashier in M/s. Sarvodaya Shroff,

hming ffice at l't floor, Above Shree Ram Farsan, Chandramuli Complex,

Ravapar Road, Bapa Sitaram Chowh Morbt since Jive years. Shri Shaileshbhai

Odhaujibhai Marvaniya, is the owner of lvl/s. Sarvodaya Shrolfwho is' residing
hat,", Darpan-3, Ravapar Road, Morbi. Shri Shaile,shbhai Odhauji.bhai

iya, is also one of the partner

rdTfi-d
of Wl Sun World Vitrified. Ghuntu
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Road, Rajkol, a tiles manufacturer, having share of 2094. I state that trI/s.

Sarvodaya Shroff is doing the business of commission agent for disbursing the

cash deposited by the customers of various Tile manufacturers, Traders &
Showroom located at Rajkot, throughout India, since last seven years. ll'e eve

charging commission Rs.50/- to Rs.100/- per lakh from our client and varies

from client to client. Our main Shrolfs are A4/s. Maruti Enterprises, lr4/s. JP
Entcrprise, fuf/s. India Enterpri,se & M/s. PC Enterprise, all belonged to Shri
Nitinbhai oJ'Rttjkot and L[,/s. Ambuji Enterprise, ]01 l"t Floor, Sathguru

Arcade, Tebar Road, One lluy, Rcjkot (now closed) and A,I/s. K N. Brothers,

Ofice No. 505, sth Floor Unicorn Centre, Near Panchnath Mandir, Main
Road, Rajkot.

The procedure is lhat initidlly we take the bank account details from our main
, Shroff and convey the same to the tile manufacturers and also to Tiles

showroom owners. These manufacturers and Tiles showroom oy,ners in turn

fot'ward the said details to their customers located all over India, who wish to
deposit cash against sale of tiles by lhem. The cuslomers, as per irclructions of
these manufacturers and showroom owners, deposit cash in these accounts and
inform them about the deposits made by them. These monufacturers and
showroom ov,ners in turn inJbrm us about the details of the account in which
lhe amounl has been deposited and olso the amount and the city.from where
the amount has been deposited. IYe then inform the concerned Shrofl in whose
account the cash amount to us in Morbi at our oflice and we after deducting
our commission, hand oter the cash to the concerned Ceramic Tiles
manufacturers and Ceramic Tiles Showroom owners. I further stale Shri
Shaileshbhai Odhaujibhai Marvaniya used to come to our ofice in morning to
give cash & detail statements oJ the parties to whom ca,sh is to be delivered
ancl in the evening I used to hand over day to day details of all transactions
Cash Balance, Cash acknowledgement slips, Cash Book stdtement to Shri
Shaile shb hai Ordhauj ibhai Maruaniya.

Q.3. Please produce the documents / details relating to the transactions

made with Shroffs and clients, Cash acknowledgement slips showing
' handing over cash to respective client, Cash Book Statements, Commission

for the last five years ofyour firm Iv[/S. Sarvodaya Shroffi

A.3. As I have been asked to produce aboye documents, I immediately

contacted my owner Shri Shaileshbhai to hand over the documents /details as

asked for submission. In turn Shri Shaileshbhai asked his nephew, Shri chirag
Rameshbhai Marvaniya, to deliver some documents to me which lproduce today

as detailed below.

(, A Jile containing copy of statements showing detail of cash

deposils in respective bank accounts, throughout India, for
the periodfiom 03.12.2015 to 19.12.2015, Rajkot ofice Rojmel

for December'2015

pages from I to 799

Cash Acknov',ledgement Slip, containing

(ii) A Jile containing Cash Aclotowledgement Slip, containing pages

from I to 849.

(iii) Afile containing Cash Acknowledgement Slip, containing pages

from I ro 701.

I further state, we maintain a diary wherein entries of all transactions

relating to receipts of cash from Shroffs and disbursement of the same to the

respective clients with commission deducted are being shown by us. Shri

Shaileshbhai keeps the diary in his own custody and every morning he gives

us the same alongwith cash balance for making d.aily entries and we hand

over back the dairy to Shri Shailesbhai at the end of each day. Therefore, I
am not in a position to produce the same. However, I assure that I will
inform my owner Shri Shailesbhai to produce the same

I further state that in Cash Aclvtowledge

rsrfral
ment slip as per the direction of Shri
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Shaileshbhai, we used to mention the cash amount delivered in thousands viz.

Rs.99,000/- would be written as "99". In the cash acknowledgement slip we used

to u)rite the name of the ,person alongwith,shis.mobile number to whom cash

delivered and on the back side we writi the code name of the client representing
the tiles factories / showrooms with detdils of amounts deposited in bank
accounts at each centre. The figures are also mentioned in the same pattern i.e.

in thousand on each slip.

I further state that I don't know the place where Shri Shaileshbhai

Odhnjibhai Marvaniya keeps details of all transactions, Cash, Cash

Ackttowledgement slips, Cash Book Statements etc. on everyday and where all
these documents of the past penod are lying. Only Shri Shaileshbhai lonws

about the whereabouts of the documents of the past period.

Q.8 I am showiig you the stdtement ddted 22.12.2015 of Shri Solanki JS

Mohanlal S/o Shri Mohan Lal Solanki, Proprietor of tr4/s. K.N. Brothers,

Office No. 505, Sth Floor, (Jnicorn Centre Near Panchnalh Mandir, Main

Road, Rajkot and statement dated 24.12.2015 of Shri Nitinbhai Arjanbhai

Chikani, S/o Shri Arjanbhai Jadaujibhai CHikani, Block No. 403 Vasant

Vihar Patidar Chowk Sadhu Vasvani Road, Rajkot. Please go through it and

ofiicer your comments.

A.8 I have gone through the statement dated 22.12.2015 of Shri Solanki.IS

Mohanlal S/O Shri Mohan Lal Solanki, Proprietor of l[/s. K. N. Brothers,

Office No. 505, 5th Floor, [Jnicorn Centre, Near Panchnath Mandir, Main
Road, Rcrjkot and statement dated 24.12.2015 of Shri Nitinbhai Arjanbhai
Chikani S/o Shri Arjanbhai Jodtnjibhai Chikani, Block No. 403, Vasant Vihar

Patidar Chowk, Sadhu Vasvoni Road, Rajkot and put my dated signature in

token of the coteclness of the facts mentioircd therein and I am in .lull
agreemeni of the same.

Q. 9 Please provide the detqils ofbank accounts of main Shrffi wherein the

cuslonrcrs ofyour clienls deposit cash on day lo day basis.

4.9. I state that Bank Account number 7933005900000048 of Puniab
National Banlc, Kuvqda Branch, Rujkot of our Shroffnamely fuI/s. KN brothers,'
Bank Account Number 3766002100027112 to Punjab National Bank, Kalavad
Road, Rajkot ofour Shroff lr4/s. P. C. Enterprise are the accounts dedicated to
our fi.rms, wherein we instruct the clients to deposit cash by their customers on
day to day basis from difibrent locations mednt to be delivered to the tiles
manufctclurer/show rooms of the manufactures "

7.4.L I have also gone through the further Statement .of Shri

Sardipbhai Bachubhai Sanariya, Accountant-Cum-Cashier of M/s.
Sarvodaya Shroff, Morbi, recorded on 02.01.2016 under Section 14 of the

Act' In the said statement, shri Sandipbhai Bachubhai sanaiya, inter
a/la, deposed that,

"Q.2. During recolding your Stotement dated 24.12.15, you ,stated thqt you
nxaintain a diary for recording all transactions relating to receipts of iash
lront shroffs and disbursement of the same to the r"rp"iti", crieits. you hart
further srared rhat you wourd inform your owner shri shaireshbhai ro prodrtce
the same. Please produce the same.

informed to Shri Shaiteshbhai on the
day to handover the diary and other related records lo DGCEI O.ffice.

bad immediately. Sir, I do not lntow the reason why he hos yet not
/Attested
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produced the said records to your ofrce till dqte

Q.3. Please produce the documents / details relating to the transactions

made with Shroffs and clients, cash acknowledgement slips showing handling

over cash to respeclive clients, Cash book stalements, comuission etc. for the

last five years ofyour firm lt4/a. Sarvoday Shroff.

A.3. Sir, in my statement dated 21.12.15, I have already stated thdt the

documents / details relating lo the transactions made with Shroffs and clienls,

Cash Ackt'totvledgentent slips showing handling over cash to respective clients.

Cash book statements, commission etc. in respect of my Jirm WS. Sarvoday

Shrofi'have been kept by Shri Shaileshbhai, Owner of the firm. Further, I hqve
' already produced records which I received from Shri Chirag, nepheu, of Shri

Shaileshbhai on 24.12.15 to your ffice during recording my statement. I do

not have any records of the firm with me and therefore J am not in a position to
produce the same.

Q.4. please peruse following.files produced by you during recording your
stater ent dated 24.I2.I5

(i) A file containing copy oJ' a statements showing details of cash deposits
in respective bank occounts, throughout India, for the period.from
03.12.2015 to 19.12.2015, Rajkot ffice Rojmel .for December'2115,

Cash Acknowledgement Slip, containing pages .from I to 799;
(ii) A file containing Cash Aclmowledgement Slip, containinpi pages fiom

I to 849;
(iii) A Jile containing Cash Acknowledgement Slip, containing pdges from

I to 701.

Please explain who has prepared these records.

4.4. Today, I have perused following .files which I had produced during
recording my statement dated 24.12.15. I state that I have prepared all cash

. acknowledgement slips which are ovailable in the all three files. I hne
prepared lhese slips to record the name and details of the persons who collect
cash Jrom us, cash amount, place from u,here the sarne was deposited etc. As
regards, statements shoy,ing details of cash deposits in respective bank
accounts as availahle in File No. I at P. No. 31 to 55, I state thut the same

were prepared by lt4/5. K.N. Brothers and handed over to us.fbr our record.

Further, statements showing details of cash deposits in respective bank

accounts as available in File No. I at P. No. 0l to 29, I stqte that the same

were prepared by Shri Nitin of lWS. P.C. Enterpri.se and handed over to us for
our record.

Q.5. Please explain and de-code enlries as recorded by yott in all cash

ucl*towledgement slips produced by you

A.5. Today, t haw gone through the records as produced by me. Sir, please

provide me blank worksheet containing columns like S. no., Record No., Page

No., date, name of the person of the manufacturer who collects the cash' name

o.f the Ceramic Tiles manufacturer ot Morbi' Actual cash handed over, City

.from where the was deposited, Remarla etc Please provide me suffrcient

amount of blank seats with basic data offirst three column's l will sit here and

. verify achtowledgement slips and fill up the de-coded factual data in the said

blank worksheets in my own handu'riling. ,

Q 6 Today, as requested, you are provided following three wotksheets having

first threl columis duly Jilted up. Please peruse each- acloowledgentent slip
'o,a 

7u up the tle.coded data in respectiye column and returned all seats duly

through each cash acbtowledgement slips, as

through and veri/ication, 'I have Jilled up all th,e

persoi of the manufacturer who collects the cash'

ggrfrd / Attested pase 12 or 21
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name of the Ceramic Nes manufacturer at Morbi, Actual cash handed over,

City .from where the cash was deposited, remarks etc. in my own handtariting
and as per my understanding. 'I hereby subnit ftll,owing worksheets correctly

filled up and signed by me.

For File A-I- Worksheet pages from 0l to 27
For File A-I- W'orlcsheet pages from 01 to 3l and
For Fiie A-l- Worksheet pages rtom 01 to 26*

8. On analyzing the documentary evidences collected during search at

the office premises of M/s K,N. Brothers, Rajkot, Shroff, and Shri

Sandipbhai Bachubhai Sanariya, Accountant-Cum-Cashier of M/s.

Sarvodaya Shroff, Morbi, and Shri Shaileshbhai Odhavjibhai Marvania,

Owner of M/s. Sarvodaya Shroff, Morbi, broker / middlemen, as well as

deposition made by Shri Lalit Ashuma,l Gangwani, ovfner of M/s K.N.

Brothers, and Shri Sandipbhai Bachubhai Sanariya, Accountant-Cum-

Cashier of M/ s. Sarvodaya Shroff, Morbi, and Shri Shaiieshbhai

Odhavjibhai Marvania, Owner of M/s. Sarvodaya Shroff, Morbi, broker in

their respective Statements recorded under Section 14 of the Act, I find

that customers of Appellant No. I had deposited cash amount'in bank

accounts of Shroff M/s K.N. Brothers, Rajkot, which was converted into

cash by them ald handed over to Shri Sandipbhai Bachubhai Sanariya,

Accountant-Cum-Cashier of M/s. Sarvodaya Shroff, Morbi, and Shri

Shaileshbhai Odhavjibhai Marvania, Owner of M/s. Sarvodaya Shroff,

Morbi, broker, Broker/Middlemen, who admittedly handed over the said

cash amount to Appellant No. 1.

8.1 On examining the Statements of Shri Lalit Ashumal Gangwani,

owner of M/s K.N. Brothers, Rajkot, and Shri Sandipbhai Bachubhai
Sanariya, Accountant-cum-cashier of M/s. sarvodaya shrofi Morbi and
Shri Shaileshbhai Odhavjibhai Marvania, Owner of M/s. Sarvodaya
shroff, Morbi, broker, it is apparent that the said statements contained
plethora of the facts, which are in the knowledge of the deponents only.

Odhavjibhai Marvania, Owner of M/ s. Sarvodaya Shroff, Morbi, broker
deciphered the meaning of each and every entry written in the private
records seized from their premises. They also gave details of when arrd
how much cash was delivered to which Tile manufacturer and even

For example, Shri Shri Sandipbhai Bachubhai
Cum-Cashier of M/s. Sarvodaya Shroff, Morbi,

Sanariya, Accountant-

and Shri Shaiteshbhai

cash amount. He deposed that he
from Shroff to concern person of
case that the said statements were

nts have not been

concerned person who had

used to hand over cash r
o. t herein. It is not the

cdrded
.l

s

'r.'

received

eceived

!
4

t1
s

F
N. C. GaJartya

sadq-o
Supgrlrtendent

,i,t I

er duress or threat.

t-/-/ Page 13 of 21



Appeat No: V2l97-'100/ RAJ /2021

retracted. So, veracit5r of deposition made in said Statements is not under

dispute.

a.2 I find tlrat the Appellant No. t had devised such a modus operandi

that it was almost impossible to identiff buyers of goods or transporters

who transported the goods. The Appellant No. 1 used to inform M/s K.N.

Brothers, Rajkot, Shroff, or Shri Sandipbhai Bachubhai Sanariya,

Accountant-Cum-Cashier of M/ s. Sarvodaya Shroff, Morbi, and Shri

Shaileshbhai Odhavjibhai Marvania, Owner of M/ s. Sarvodaya Shroff,

Morbi, broker / Middlemen, about deposit of cash in bank accounts of

Shroff on receipt of communication from their buyers and such cash

amount would reach to them through middlemen/brokers. When cash

amount was deposited by buyers of goods in bank accounts of Shroff, the

sarne was not reflected in bank statements, as emerging from the records.

So, there was no details of buyers available who had deposited cash

amount in bank accounts of Shroff. This way the Appellant No. 1 was able

to hide the identity of buyers of illicitly removed goods. It is a basic

common sense that no person will maintain authentic records of the

illegal activities or manufacture being done by it. It is also not possible to

unearth ali evidences involved in the case. The adjudicating authority is

required to examine the evidences on record and decide the case. The

Honble High Court in tl e case of International Cylinders Pvt Ltd reported

at 2OlO (255) ELT 68 (H.P.) has held that once the Department proves that

sometlring i1lega1 had been done by the manufacturer whrct, prima focie

shows that illegal activities were being carried, the burden would shift to

the manu[acturer.

g.3 It is also pertinent to mention that the adjudicating authority was

not conducting a trial of a crimina'l case, but was adjudicating a Show

Cause Notice as to whether there

excisable goods without Payment

clandestine removal of

duty. In such cases,

tn

has been

of excise

preponderanceofprobabilitieswouldbesufficientarrdcaseisnotrequired

to be proved beyond reasonable doubt' I rely on the Order passed by the

Hon'tle CESTAT, Banglore passed in the case of Ramachandra Rexins Pvt'

Ltd. Reported as 2013 (295) E'L'T' 116 (Tri' - Bang')' wherein it has been

held that,

u7.2 In
productio
euasion

a co.se of clandestine actiuitg inuoluing suPPressrcn of

n and clandestine remoual, it is not exPected that such

has to be establisled bg the DePartment tn 
.a

hematical Precision' Afier all, a person indulging
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clandestine actiuitg takes sulficient precaution to hide/ destroA
tLrc euidence. The euidence auailable shall be those Iefi in spite of
the best care taken by the persons iilcjlued in such clandestine
actiuitg. In such a situation, the entire facts and circumstances of
the case haue to be looked into and a decision has to be arriued
at on the gardstick of 'preponderance of probabilitg' and not on
tLrc yardstick of 'begond rea.sonable doubt', as tlrc decision is
being rendered in quasi-judicial proceedings.'

8.4 I also rely on the Order passed by the Hon'ble Tribunal in the case

of A.N. Guha & Co. reported in 1996 (86) E.L.T. 333(Tri.), wherein it has

been held that,

"In all such cases of clandestine remoual it is not possible for tLLe

Department to proue tlrc same utith mathematical precision. T?e

Department is deemed to haue discharged their burden if tleg
place so much of euidence uhich. pnma facie, shonts that there

taas a clandestine remoual if such euidence is produced bg the

Department. T?rcn the onus shifrs on to tlw Appellants to proue

that there u)as no clandestine remoual'.

9. After careful examination of evidences available on record in the

form of documentary evidences as well as oral evidence, I am of the

considered opinion that the Department has discharged initial birrden of

proof for alleging clandestine removal of goods and the burden of proof

shifts to the appellants to establish by independent evidence that there

was no clandestine removal and the appellants cannot escape from the

rigour of law by picking loopholes in the evidences placed by the

Department. I rely on the decision rendered by the Hon'ble Madras High

Court in the case of Lawn Textile Mills Pvt. Ltd. Reported as 201g (362)

E.L.T. 559 (Mad.), wherein it has been held that,

"30. The aboue facts will clearlg shou_t that tLE allegation is one of
clandestine remoual. It mag be true that tlw burden of prouing such ai
allegation is on the Department. Hou.teuer, clandestini ,"*ouit with an
intention to euade pagment of dutg is alwags d.one in a secret manner
and not as an open transaction for the Department to immediatelg
detect 

.tlrc . same. Therefore, in case of claid,estine remoual, wher"e
secrecies inuolued, there mag be cases uthere direct d"ocumentary
eutdence will not be auailable. Houteuer, based. on the seized. ,."orii, iy
the Department is able to pimo facie estabri-sh the case of crandesinL
remoual and tlre assessee is not abre to gtue ang prausibli exptanatiai
for the same, then the arlegation of crand.estine'rimouar has io be herd
to be proued. In oth.er utords, tLe stand.ard. and_ d.egree of proof, uthichis required in such cases, moa not be th.e s.,me, as in other casestutrcre there is no allegation of cland"estine remoutal,,

l0' The Apperlant has contended that since cross examination of
Departmental witnesses were not anowed, their statements cannot be
relied upon while passing the order and determining the dut5r amount

it. In this regard I find that .{9. Appellant No. t had sought
/{ttested
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cross examination of Shri Lalit Ashumal Gangwani and Shri Jayesh

Solanki of M/s K.N. Brothers and Shri Thakarshi Premji Kasundra, Morbi

during the course of adjudication. The adjudicating authority denied the

request of cross examination by observing in the impugned order, inter

alia, as under:

"16.3 F'urther as discussed aboue, all th-e persons had admitted their
' respectiue role in this case, under Section 14 of the Central Excise Act,

7944, uoluntailg, which is binding upon tLrcm and relied upon in the
case of the Noticee. Further, I find that all tte persons had not
retracted their
statements. Therefore, the some are legal and ualid pieces of euidence
in tlrc eyes of latu. F\trther, I find that the facts auailable on record ond
relied upon in the Shotu Cause Notice are not onlg in the form of oral
euidences i.e. Statement of Shroff / Broker etc. but also backed bg
documentary euidenrps i.e. Bank Statements, Dailg Sheet, Writing Pad
etc. recouered/ submitted bg the Shroff / broker. Therefure, I hold that
all tlrcse euidences are correctlg relied upon in the Slrcut Cause Notice
bg the inuestigating agencg and it is therefore ualid.

16.4 hrther, I find that it is a settled legal position that cross
examination is not required to be allowed in all coses. The deniat of
opportunity of cross-examination does not uitiate the Adjudication
proceedings. I place reliance upon the judgement of the Hon'bte High
Court of Madras in the case of M/ s Erode Annai Spinning Mill"s (put) Ltd
- 2019 (366) ELT 647, uherein it was held that u.tLere opportunitg of

. cross examination utas not allotued the entire proceedings uill not be
uitiated.... ..."

10.1 I Iind that none of the Statements of Shroff/ Middlemen/Brokers

recorded during investigation have been retracted nor there is any

allegation of duress or threat during recording of Statements. Further,

Shroff/ Middlemen/ broker have no reason to depose before the

investigating officers something which is contrary to facts. It is also

pertinent to mention that the present case was not one off case involving

clandestine removal of goods by Tile manufacturers of Morbi' It is on

record that DGCEI had simultaneously booked offence cases against 186

such manufacturers for evasion of central Excise dutSr who had adopted

similar modus operandi by routing sale proceeds of illicitly cleared

finished goods through Shroffs / Middlemen/brokers. It is also on records

that out of said 186 manufacturers, 61 had admitted and had also paid

duty evaded by them. So, the documentary evidences gathered by the

investigatingofficersfromthepremisesofshroffs/middlemencontained

trails of illicitly removed goods and preponderance of probability is

certainly against Appellant No' 1' It has been consistently held by the

higher appellate I that cross examination is not mandatory and it depends

on facts of each and every case' I rely on the decision rendered by the

Hon mbay Hish Court in the case of Patel Engineering Ltd reported
" 
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as 2Ol4 (3O7) E.L.T. 862 (Bom.), wherein it has been held that,

"23. Tlerefore, we are, of tLe opinion that it uLill not be correct to hold
that irrespediue of the facts and ctrcumstances and in all inquiies, the
right of cross examination can be asserted. Furtlrcr, as held aboue
uhich rule or principle of natural justicE must be applied and follouted
depends upon seueral factors and as enumerated abooe. Euen if there

. is denial of the request ro cross examine. the witnesses in an inquiry,
ttithout angtling more, bg such denial alone, it will not be enough to
conclude that pinciples of natural justice haue been uiolated.
Th.erefore, the judgments relied upon bg Shri Kantautala must be seen
in tle factual backdrop and peculiar ciranmstances of the assessee's
ease before this Court."

lO.2 By following the above decision and considering the facts of

the case, I hold that the adjudicating authority has not erred by not

acceding request for cross examination of the witnesses, as sought by

Appellant No. 1.

11. The Appellant has contended that the Adjudicating authority has

erred in confirming the demand on the basis of the documentary

evidences impounded from third party. It is settled law that no

proceedings can be confirmed on the basis of the documents impounded

from third party. The Appellant has further contended that in the entire

case except for so called evidences of receipt of money from the buyers of

tiles through Shroff/ Middlemen/ Broker, no other evidence of

manufacture of tiles, procurement of raw materials including fuel and

power for manufacture of tiles, deployment of staff, manufacture,

transportation of raw materials as well as finished goods, payment to all

including raw material suppliers, transporters etc. in cash have been

gathered. The Appellant also contended that no statement of any of

buyers, transporters who traasported raw materials and linished goods

etc. are relied upon or even available. It is settled position of law that in
absence of such evidences, grave allegations of clandestine removal carnot
sustain and relied upon various case laws.

11'1 I find that the investigating officers gathered evidences from the
premises of Shri K.N. Brothers, Rajkot, Shroff, Shri Shaileshbhai
odhavajibhai Marvaniya of M/s. Sarvodaya shroff, Morbi and documents
submitted during the recording of statement of Shri Sandipbhai
Bachubhai Sanariya, Accountant-cum-cashier of M/s. Sarvodava Shroff
Morbi,, Middlemen, which indicated that Appellant No. 1 routed sales

f illicitly removed

roker. The said

goods through

evid s were
/Attest
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depositions made by Shri Lalit Ashumal Gangwani, Owner of M/s K.N.

Brothers, Shri Nitinbhai Arjanbhai Chikani, actua1 owner of M/s. Marutt

Enterprise, Rajkot and Shri Sandipbhai Bachubhai Sanariya, Accountant-

Cum-Cashier of M/s. Sarvodaya Shroff, Morbi during the course of

adjudication. Therefore, demand cannot be said to be based only on

private records of third party but duly corroborated by host of evidences

recovered during investigation. The very fact of many persons involved

negate the concept of third party. Further, as discussed supra, Appellant

No. t had devised such a modus operandi ttrat it was difficult to identifu

buyers of goods or transporters who transported the goods. In catena of

decisions, it has been held that in cases of clandestine removal, it is not

possibie to unearth all the evidences and Department is not required to

prove the case with mathematical precision. I rely on the Order passed by

the Hontle CESTAT, Ahmedabad in the case of Apurva Aluminium

Corporation reported at 1996 (2611 8.L.7.515 (Tri. Ahmedabad.), wherein

at Para 5.1 ofthe order, the Tribunal has held that,

"Once again the onus of prouing that tLEA haue accounted for all the
goods produced, shifi,s to the appellants and theg haue failed to

. discharge thi.s burden. Theg want the department to shou challanwise
details of goods transported or not transported. Tlere are seueral
deci.sions of Hon'ble Supreme Court and High Courts uherein it has
been held that in such clan-destine actiuities, onlg the person who
indulges in such adiuities knatus all the details and it utould not be
possible for ang inuestigating officer to unearth all the euidences
required and proue with rnathematical precision, the euasion or the
other illeg al actiuities ".

12. In view of above, the i'ari.ous contentions raised by Appellant No. 1

are of no help to them and the5r have failed to discharge the burden cast

on them that they had not ii-rriulged in clandestine removal of goods. On

the other hand, ttre Department has adduced sufficient oral and

documentar5r corroborative evidences to demonstrate that Appellant No.1

indulged in clandestine removal of goods and evaded payment of Central

Exciseduty.I,therefore,holdthatconflrmationofdemandofCentral

Excise duty arnount of Rs' 30,36,533/- by the adjudicating authority is

correct, legal and proper. Sirrce demand is confirmed' it is natural

consequence that the confirmed demand is required to be paid along with

interest at applicable rate u-nder Section 11AA of tJle Act' I' therefore'

uphold order to pay interest on confirmed demand'
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74. Regarding penalty imposed upon Appellants No. 2 to 4 under Rule

26 of the Rules, I find that the said Appellants were partners of Appellant

No. 1 and were looking after day-to day aftairs of Appellant No.1 and were

the key persons of Appellant No. 1 and were directly involved in
clandestine removal of the goods manufactured by Appellant No. 1 without
payment of central Excise duty and without cover of central Excise

Invoices. They were found concerned in clandestine manufacture and

removal of such goods and hence, they were knowing and had reason to
believe that the said goods .were liabre to confiscation under the Act and
the Rules. I, therefore, find that imposition of penalty of Rs. 2,O0,0O0/_

each upon Appellants No. 2 to 4 under Rule 26(1) of t].e Rr:Ies is correct
and lega1.

of above, I uphold the impugned order and reject the appeals
fi llants No. 1 to 4. rfdlffrd/Attested
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13. The Appellarit has contended that all the allegations are baseiess

and totally unsubstantiatpd, therefore, question of alleged suppression of

facts etc. a"lso does not arise. The Appellant further contended that none of

t1.e situation suppression of facts, willful mis-statement, fraud, collusion

etc. as stated in Section 11A(a) of the Central Excise Act, 1944 exists in

the instant case but it is alleged suppression of facts in the impugned

order based on the general allegation. I find that the Appellant Nb. 1 was

found indulging in clandestine removal of goods and routed the cash

tlrrough Shroff/Middlemen/Broker. The modus operandi adopted by

Appellant No. 1 was unearthed during investigation carried out against

them by DGCEI, Ahmedabad. Thus, this is a clear case of suppression of

facts with intent to evade payment of duty. Considering the facts of the

case, I am of the opinion that the adjudicating authority was justified in

invoking extended period of limitation on the grounds of suppression of

facts. Since invocation of extended period of limitation on the grounds of

suppression of facts is upheid, penalty under Section l1AC of the Act is

mandatory, as has been held by the Hon'lcle Supreme Court in the case of

Rajasthan Spinning & Weaving Mills.reported as 2009 (238) E.L.T. 3

(S.C.), wherein it is held that when there are ingredients for invoking

extended period of limitation for demand of duty, imposition oi penalty

under Section 1lAC is mandatory. The ralio of the said judgment applies

to the facts of the present case. I, therefore, uphold penalty of Rs.

30,36,533/- imposed under Section 1 lAC of the Act.

15.
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The appeals Iiled by the Appellants are disposed off as above
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M/s Mitlennium Vitrified Tites

Pvt. Ltd.,
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Rafateshwar Road, Bhadiyad,

Morbi -363642
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Shri Manshuk P. Koradiya

M/s Mitlennium Vitrified Tites

Pvt. Ltd.,
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Shri Rajesh R. Koradiya,

M/s MiItennium Vitrified Tites

Pvt. Ltd.,
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Pvt. Ltd.,
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Morbi -363642
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